BOARD OF ZONING APPEALS
June 4, 2019
AGENDA
The Isle of Palms Board of Zoning Appeals will hold its regularly scheduled
meeting on June 4, 2019 in the City Hall Conference Room, 2nd floor, 1207 Palm
Boulevard, at 5:30pm.
A.

Call to order

B.

Acknowledgement that the meeting has been advertised in compliance
with State law

C.

Approval of minutes of previous meeting: May 7, 2019

D.

Special Exception- 3208 Hartnett Boulevard- home occupation

E.

Variance- 626 Palm Boulevard

F.

Miscellaneous business

G.

Adjournment

Board of Zoning Appeals
Minutes
May 7, 2019
I.

Call to order

The regular meeting of the Board of Zoning Appeals was called to order on May 7, 2019 at
5:30 p.m. in the City Hall Conference Room, 1207 Palm Boulevard. Members present were
Elizabeth Campsen, Carolyn Holscher, Arnold Karig and Glenn Thornburg; also, City Attorney
Julia Copeland and secretary Douglas Kerr were present. Pete Doherty was absent.
Mr. Kerr acknowledged that the meeting had been advertised in compliance with State law and
the properties had been posted.
II.

Approval of minutes

The next item on the agenda was the review of the minutes of the April 2, 2019 meeting. Ms.
Campsen noted that page two of the minutes show that Mr. Doherty made a motion and he
was not present and she believed she was the one who made the motion. Mr. Karig mad a
motion to approve the minutes as revised and Ms. Campsen seconded the motion. The vote
was unanimous in favor of the motion.
III.

Annual Legal Briefing

Mr. Thornburg explained that the next item on the agenda was the annual legal briefing. Mr.
Kerr introduced Julia Copeland and she went through the attached description of the Board’s
authority, the Rules of Order and the Freedom of Information Act.
The Board discussed how legal representation would be handled if the Council was at odds
with the Board. It was discussed that to avoid hiring additional legal representation, the
Council has held the position that the City Attorney would represent the Board and if the
Council ever chose to challenge the Board, they would have to get other representation.
Ms. Copeland discouraged any email exchange regarding cases. She explained that a judge
had also ruled that cases discussed in a chat room also were subject to the Freedom of
Information Act.
Ms. Copeland stated that she is aware of meetings in other jurisdictions when Board members
have stated that they felt like the applicant was lying and she advised that this could be
considered defamation of character and Board members can be held personally liable.
Ms. Copeland indicated that many of the problems she sees involve Board members not
agreeing with the statute they are being asked to enforce and they vote against a case
because they are personally opposed to the code being administered. She explained that this
problematic as this is not the function of the Board of Zoning Appeals.
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Ms. Copeland stated that Board members should recuse themselves when they have a direct
financial interest at issue in a case. She indicated that members should identify conflicts for
themselves and be aware that the appearance of a conflict can be just as troubling as an
actual conflict.
The Board discussed enforcing conditions attached to a Special Exception that an applicant is
not adhering to and how to handle such cases. Ms. Copeland explained that the Board could
enforce the conditions, but that notice should be provided to the applicant explaining which
conditions were not being adhered to and give a timeframe to remedy.
IV.

Adjournment

With no other business, the meeting was adjourned at 6:25 PM.

CITY OF ISLE OF PALMS
BOARD OF ZONING APPEALS
CITY ATTORNEY’S ANNUAL LEGAL REVIEW (2019)
I.

POWERS AND DUTIES OF THE BOARD – QUASI-JUDICIAL POWERS

A.
DECIDE APPEALS FROM DECISIONS OF THE ZONING
ADMINISTRATOR:

B.

(i)

De Novo hearing = like new, hearing for 1st time.

(ii)

Can affirm, modify or reverse decision, or remand to zoning official upon
a determination that the record is insufficient for review.

(iii)

Have all of the powers of the zoning administrator: can request more
information, subpoena witnesses, etc.

DECIDE VARIANCE REQUESTS:
(i)

Definition of variance = where the board is allowed to relax or reduce the
application of the zoning code to a particular property where strict application
would cause an unnecessary hardship to the owner.

(ii)

Unnecessary hardship = defined as an unusual and substantial disadvantage
to a lot caused by a zoning ordinance which in equity and good conscience
entitles an owner to relief.
a. Hardship does not have to be unique, but must be limited in number of
lots affected.

(iii)

Must make the findings stated in 5-4-5 (b) in writing:
[to grant-must meet all criteria; deny if only based on 1]
(a)

There are extraordinary and exceptional conditions pertaining to the
particular piece of property

(b)

Such conditions do not generally apply to other property in the
vicinity

(c)

Because with these conditions, the application of the ordinance or
resolution of the particular piece of property would effectively
prohibit or unreasonably restrict the utilization of the property

(d)

C.

The authorization of a variance will not be of substantial detriment to
an adjacent property or to the public good, and the character of the
district will not be harmed by the granting of the variance

(iv)

NEW CHANGES:
The Board may not grant a variance which has the effect of allowing the
establishment of a use not otherwise permitted in a zoning district, to
physically extend a nonconforming use, or to change the zoning district
boundaries shown on the official zoning map. The fact that property may be
utilized more profitably if a variance were granted shall not be considered as
a ground for a variance. A claim of unnecessary hardship cannot be based
on conditions created by the applicant. A claim of unnecessary hardship
cannot be based on financial hardship of the applicant. (Added in 2009).

(v)

In granting a variance, the Board may attach to it such conditions regarding
the location, character, or other features of the proposed building, structure,
or use as the board may consider advisable to protect established property
values in the surrounding area, or to promote the public health, safety, or
general welfare.

DECIDE SPECIAL EXCEPTION REQUESTS:
The Board may grant as special exception any use specified as a special exception in
the zoning district regulations. [typically includes requests for home occupations]. In
addition to the conditions generally required by the applicable zoning district
regulations, the Board shall apply the following standards in deciding special
exception applications (no writing requirement but make these findings):
(i)

Adequate provision shall be made for setbacks, fences, buffer or planting
strips to protect adjacent properties from adverse impact of the proposed use,
such as noise, vibration, dust, glare, odor, traffic congestion and similar
factors.

(ii)

Vehicular traffic and pedestrian movement on adjacent roads must not be
hindered or endangered.

(iii)

Off-street parking and loading areas and the entrances and exits for the use
must be adequate in terms of location, number, design and construction to
serve the use without adverse impact on adjacent properties.

(iv)

The proposed use must not adversely affect the property values, the general
character or the general welfare of the surrounding vicinity.

(v)

II.

III.

In granting a special exception, the board may attach to it such conditions
regarding the location, size, character, or other features of the proposed use as
the board may consider advisable in order to promote public health, safety,
or general welfare. No special exception use may be altered or enlarged
without the prior approval of the board.

PROCEDURAL RULES:
A.

Withdrawal of applications: For appeals from administrative actions, cannot
refile after 30-day time for appeal has expired; for variance and special
exception applications, can be refiled after 6 months.

B.

Rehearings: within 15 days of final order with new evidence that could not
reasonably be presented at hearing, clerical error, mutual mistake of fact, error
of law.

C.

Refiling application after denial: no restrictions, can refile as many times as
they want. But res judicata applies, application cannot be exactly the same.

D.

Appeals: appeal to Circuit Court within 30 days of final order.

E.

Continuance – granted the first time; then can postpone or proceed to dispose
of the case on subsequent requests or no-shows.

SUBJECT TO FREEDOM OF INFORMATION ACT:
A.

Meetings:
(1) Open meeting requirement – quorum is 3, constitutes a meeting required
to be open to public. That means 2 members can talk without violating
the FOIA.
***Caution 3 or more members going to another commission or Council
meeting is like a meeting of the Planning Commission—don’t sit together,
don’t get recognized, don’t speak, act like members of audience.
(i)

No “chance” meetings allowed, (e.g., social meetings,
phone conferences, emails to discuss business prohibited)
a. Emails are public records and subject to discovery in a
lawsuit.
b. Emails should be limited to administrative purposes—
not discussion of issue or opinion on issue.

(ii)

Regular meetings--an annual schedule of regular meetings
are adopted, published and posted at city hall in January.

(iii)

Special meetings--upon demand of the chairman or a majority
of the board; requires 24 hour notice

(iv)

“Meeting” definition under FOIA means “the convening of a
quorum of the constituent membership of a public body,
whether corporal or by means of electronic equipment, to
discuss or act upon a matter over which the public body has
supervision, control, jurisdiction or advisory power.”
a. No telephone polling allowed.
b. Also, should not attend meetings by phone since quasijudicial; all members should be present as a body.
c. Problem with social networking sites.

(iii)

Agenda:
(a)

Secretary posts a written agenda and provides a copy to each member
of the board and the news media at least 5 days prior to each regular
meeting.

(b)

A majority vote may remove or postpone items from the agenda.

(c)

A matter may be added to an agenda AFTER the meeting begins in
only two circumstances:
(i) After the meeting begins, an action item, which is not a final
action and for which public comment has been or will be
received at a publicly noticed meeting, may be added to the
agenda by a two-thirds vote of the members present and voting;
or
(ii) After the meeting begins, an action item, which is a final action
or for which there will be no opportunity for public
comment, may be added to the agenda by a
a. a two-thirds vote of the members present and voting and
b. a finding that an emergency or exigent circumstance exists
(an exigent circumstance would be considered an urgent or
time-sensitive issue).

(d)

“Miscellaneous” section should not be made to add new items or
announcements. Zoning Administrator should list announcements on

agenda under this section. (ex-list of upcoming issues/applications)
But do not discuss during this time, announcement only.
B.

IV.

Executive session:
(a)

only to receive legal advice, discuss personnel matters or contract
negotiations

(b)

Chair announces specific purpose for session – as specific as
possible, stay within purpose announced, can’t go off track. Make
motion and vote to go into executive session.

(c)

must deliberate and vote in public, can’t take action while in
session

(d)

confidential sessions, do not discuss outside session with anyone

(e)

Only for discussions re: legal advice pertaining to “pending,
threatened, or potential claims”. Cannot go into Exec. Session
simply to avoid public discussion or for reason of “legal advice”
alone—have to have a valid reason.

(f)

ALWAYS REMEMBER! When you come out of executive
session, announce that “no votes were taken or decisions made.”

ACTIONS OUTSIDE OF THE BOARD’S POWERS.
A.

Tort Claims Act – protected from liability for quasi-judicial decision-making.
However, be careful of actions outside the Board’s scope of powers, or may make
City liable for actions or be personally liable:
(1) Granting a variance/special exception which doesn’t meet the factors.
(2) Refusing to follow an ordinance because you dislike it – also can’t be
arbitrary, capricious decisions.
(3) Determining constitutionality or validity of ordinance—Board’s job is to apply
the ordinance.
4) Defamation of character. (No privilege for Board members like witnesses at
trial, do not make any known false statements about anybody). No protection
under Tort Claims Act.
5) ignoring the FOIA

6) penalties for violations include invalidation of action, injunctive relief, attorney
fees, misdemeanor.
B.

V.

Federal 1983 actions- named for the federal civil rights act, 42 USC 1983,
conferring a private cause of action to citizens who have suffered loss due to
planning or zoning actions that violate equal protection and due process rights
protected by the US constitution. These actions are available against the
governmental entity and the individual employee/official.
(a) equal protection-treating similarly situated people similarly. requires
uniform consistency in application of the rules.
(b) due process-deprivation of property rights under color of legal
authority. e.g.-depriving all economic use of property without
compensation
ETHICS
A. Voting Conflict of Interest – must abstain from voting if member, family member (new
definition includes mother/father/inlaws/spouse/brother/sister/child/grandparent/
dependents), associate or business has “economic interest” in the outcome of the matter
before the Board. No other reason for abstaining from voting (e.g., may not abstain from
voting on matter which affects neighbor, friend, cousin). However, appearance is as
important as the statute—if looks bad don’t do it. Each member has to decide for
themselves. Need to declare conflict in writing on the record.
B. Ex Parte communications prohibited when acting in quasi-judicial function.
(Most of the time). Do not discuss one-on-one with appellant or applicant, or anyone
if going to come before the Board.
a. Quasi-judicial = like a judge, power to hear and decide appeals and grant
variances and special exceptions, finder of fact, affects individual rights,
exercise of state sovereign power.

VI.

STATE EDUCATIONAL REQUIREMENTS FOR ZONING OFFICIALS
(i)

Applies to all members of BOZA

(ii)

By 12/31 of each year, council must identify everyone covered by act and
provide a list to the city clerk. each covered planning or zoning entity must
be notified of the educational requirement

(iii)

Educational requirements- for each covered person, 6 hours the first year, 3
hours per year thereafter. See 6-29- 1340 for list of subjects to choose
from. Sec. 6-29-1350 provides for exemptions for lawyers and other
professionals with post graduate degrees in planning. City is responsible
6

for providing funds to pay for classes and for maintaining records of
compliance.
(iv)

Form for certification of compliance- See 6-29-1360 due on anniversary of
appointment or employment of covered person.
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FOIA Update: Meeting Agendas
(June 2015)
Public Meeting Notice and Agenda Requirements (resulting from S11 signed by Governor Haley
June 8, 2015)
1.

2.

3.

4.

5.

Public Bodies Subject to FOIA Requirements
a. All public bodies, which include municipal councils, public utility boards, municipal planning commissions,
boards of zoning appeals, architectural review boards and all other boards, commissions or committees
appointed by council, are subject to public meeting notice and agenda requirements contained in Section
30-4-80 of the South Carolina Code of Laws as amended (Freedom of Information Act).
Regular meetings
a. All public bodies must give written public notice of their regular meetings at the beginning of each
calendar year. The annual meeting notice must include the dates, times, and places of all regularly
scheduled meetings.
b. An agenda for regularly scheduled meetings must be posted on a bulletin board in a publicly accessible
place at the office or meeting place of the public body and on a public website maintained by the body, if
the public body has one, at least 24 hours prior to such meetings.
Special, called or rescheduled meetings
a. S11 contains conflicting language regarding the posting of public notice and agendas for special meetings
and the terms special, called and rescheduled meetings are not defined. Out of an abundance of caution,
the Association recommends that all public bodies post a public notice for any special, called or
rescheduled meetings on a bulletin board in a publicly accessible place at the office or meeting place of
the public body and on a public website maintained by the body, if the public body has one.
b. A public meeting notice must include the agenda, date, time and place of the meeting, and must be
posted as early as is practicable but not later than 24 hours before the meeting.
Restrictions on amending an agenda
a. Once an agenda for a regular, special, called or rescheduled meeting is posted, no items may be added to
the agenda without an additional 24-hour notice to the public, which must be made in the same manner
as the original posting.
b. After the meeting begins, an action item, which is not a final action and for which public comment has
been or will be received at a publicly noticed meeting, may be added to the agenda by a two-thirds vote
of the members present and voting (see the flow chart produced by the Municipal Association and the SC
Press Association on the back of this page for more information regarding the process for amending an
agenda).
c. After the meeting begins, an action item, which is a final action or for which there will be no opportunity
for public comment, may be added to the agenda by a
i. a two-thirds vote of the members present and voting and
ii. a finding that an emergency or exigent circumstance exists (an exigent circumstance would be
considered an urgent or time-sensitive issue).
Other Provisions
a. Public meeting notice and agenda requirements do not apply to emergency meetings of public bodies.
b. S11 makes it clear that the requirements of Section 30-4-80 of the South Carolina Code of Laws as
amended does not relieve a public body of any notice requirement regarding any statutorily required
public hearing. This means the above listed public notice and agenda requirements must be met in
addition to any other public hearing requirement imposed by state law. For example Section 6-1-80
requires a public hearing prior to adoption of the annual budget and provides specific requirements in
terms of the size, location and content of the public hearing notice. These requirements would need to be
met in addition to posting the notice and agenda as described above.

For additional information, contact Tiger Wells at 803.933.1270/twells@masc.sc

Procedure to add item to a public meeting
agenda within 24 hours of the meeting

No

Follow the public
body’s adopted
rules of procedure
for adding an item
to the agenda.

Will the item
require a vote of
council to be taken
at the meeting?

Yes

Is this the final vote
on the item?

Has there been or
will there be an
opportunity for
public comment on
the item at a
noticed public
meeting?

Yes

No

No

Yes

Requires a 2/3 vote
of members present
and finding of
emergency or
exigent
circumstances.

Requires only 2/3
vote of members
present.

Produced by the Municipal Association of SC and the SC Press Association

Appeal Number:

19-06

Applicant:

Josh Pollak dba Pollak Construction

Address:

3208 Hartnett Boulevard

Request:
The applicant is requesting a special exception to allow the establishment of a
construction business in his home. He has indicated that the home will be used
for office work only, that there will be no business-related traffic coming to the
residence and that there will be no employees working in the residence other
than family members that live in the home. The business is classified in Table
B1 as 7389- office work for business services not elsewhere classified.

Appeal Number:

19-05

Applicant:

Sea Island Builders, LLC

Address:

626 Palm Boulevard

Pertinent Zoning Sections:
Section 5-4-2. Definitions. (17) Front yard. An open area between the front of the
building and the front lot line.
Section 5-4-33 SR2 Single family residential district. (6) Minimum yard
requirements. (a).
Front yard: 25 feet
Section 5-4-12(h). Where a lot abuts on two (2) streets (either a corner lot or a
double frontage lot), the lot's front yard setback requirements must be met on
both street sides and the lot's side yard setback requirements must be met on all
other sides of the lot.
Section 5-4-5 (b) Variances. Pursuant to S.C. Code 1976, § 6-29-800, upon
written application filed with the Zoning Administrator, the Board may authorize in
specific cases a variance from the terms of the ordinances contained in this
chapter when strict application of the provisions of the ordinance would result in
unnecessary hardship. Filing fees set by resolution of City Council from time to
time must be paid by the applicant at the time of filing of an application for a
variance. Such application shall contain information addressing each of the
statutory requirements for variances stated in S.C. Code 1976, § 6-29-800, as
amended, all of which must be met. A variance may be granted in an individual
case of unnecessary hardship if the Board makes and explains in writing the
following findings:

(1) There are extraordinary and exceptional conditions pertaining to the
particular piece of property;
(2) Such conditions do not generally apply to other property in the vicinity;
(3) Because with these conditions, the application of the ordinance or
resolution of the particular piece of property would effectively prohibit or
unreasonably restrict the utilization of the property;
(4) The authorization of a variance will not be of substantial detriment to
an adjacent property or to the public good, and the character of the district
will not be harmed by the granting of the variance.
The Board may not grant a variance which has the effect of allowing the
establishment of a use not otherwise permitted in a zoning district, to physically
extend a nonconforming use, or to change the zoning district boundaries shown
on the official zoning map. The fact that property may be utilized more profitably
if a variance were granted shall not be considered as a ground for a variance. A
claim of unnecessary hardship cannot be based on conditions created by the
applicant. A claim of unnecessary hardship cannot be based on financial
hardship of the applicant.
In granting a variance, the Board may attach to it such conditions regarding the
location, character, or other features of the proposed building, structure, or use
as the Board may consider advisable to protect established property values in
the surrounding area, or to promote the public health, safety, or general welfare.
Request:
The subject property is a triangular lot in the SR2 zoning district located at the
intersection of Palm Boulevard, a fork of Palm Boulevard and 7th Avenue. The
SR2 zoning district has a 25-foot front setback requirement and corner lots are
required to meet the front yard setback requirement on all street sides, which in
this case is all three sides of the property.
The applicant is requesting three setback variances to allow the construction of a
new home. The request is to allow the house to project five feet into the 25-foot
front yard setbacks on all three front sides to allow the house to be 20 feet from
each property line.
The applicant claims that the property is exceptional because of its unique
triangular shape. The applicant claims that because of this condition, the
property suffers from an unnecessary hardship because the buildable area of the
property is reduced and the shape presents design challenges that could
ultimately result in a home that does not match the character and aesthetics of
other homes in the district.

The applicant claims that the authorization of the variance will not be of
substantial detriment to adjacent property, because the variances will allow for
the construction of a house that is more in character to the neighboring homes.

19-05

